Approved For Release .2}%&&&5{1RDP81 B00401R002500130001-3

£ ‘
i

18 March 1980
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" MEMORANDUM FOR THE RECORD

SUBJECT: 18 March Tasking re Current Crises (v)

1. During the 18 March debrief of the morning's SCC the DDCI
requested the following actions be undertaken in preparation for the 20
March SCC meeting:

a. Noting that there would be discussion on what tactics
we (USG) might pursue in the near future to gain
resolution of the hostage question (and noting that
some hold the view that Khomeini is susceptible to
pressure), review again those options we have to consider.
(Pros and cons of each tactic should be noted, and differing
views to be highlighted.) (Action: Iran Task Force in
coordination with DDO, OER--anyone with any ideas should
get them to | :

P5X1

b. Review and pfovide comment on new Attorney General paper
on ;Vesting of Iranian Interests" (attached). (Action:
OER)

c. Update of grain embargo issues following Wednesday's
Implementing Group meeting. (Action: OER)

d. Review and provide comment on State's "Neutrality and
* Non-Aligned" paper re_Afghanistan (attached). (Action:

Afghan Task Force) : 25X1
2. A1l of the above items to 0CO for ing iag in DCI/DDCI Morning
Material for Thursday, 20 March SCC meeting. 25X1
3. Please advise PB/NSC when required actions completed. 25X1
MNSC review(s) completed. 25X1

DOJd Review Completed.

PB/N$C Coordinator

Attachments

cc: DCI D/PA 25X1
DDCI Ch/NIC
DD/NFA  DD/CT
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Btatrs Bepartment of Just®P
$Bashington, B.C. 20330

ASSISTANT ATTORNEY GENERAL.
. OFFICE OF LEGAL COUNSEL

@ &3 -
ORANDUM FOR THE ATTORNEY GENERAL.

Vesting of Iranian Assets -

ng.of .Iranian assets.”:This preliminary re-::-
n:prepared in cooperation with the Civil Division
: e : »

73y
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SR o Tl :
sent no: Iranian assets. have been vested or seized.
3-a ‘process. by which the. United.States would take title
% N :foreign country or its nationals. Under Execu-~ - .
tive Order No.:12170. of November 14, 1979, the President blocked
property. of the:Iranian”government,.its instrumentalities, and
the-Central Bank ‘of ‘Iran.::The blocking order prevents property '
from being transferred or withdrawn but does not permit its use L
by the United States or change title to it. This action was .
taken pursuant to the International Emergency Economic Powers
“Act, 50.U.S.C.A. § 1701.:.This Act does not,.however, provide
-authority to vest property. 1/ . L S

. . % The Trading with the Enemy Act provides fox both blocking
and vesting of foreign property. 50 U.S.C. App. § 5(b). Until

1977, when.the International Economic Powers Act was enacted, the
Trading with the Enemy Act applied both during wartime and during
any other period of national emergency declared by the President.

It was amended, however, so that it now applies only during war— -
time. 91 Stat. 1625 (1977). Therefore the national emergency -
relating to Iran declared by the President on November 14, 1979, -
- does not trigger the Trading with the Enemy Act. - If the Trading
with the Enemy Act were to be used it would be necessary to de- .
" clare war.  In the absence of such a declaration it would be . -
“necessary to seek new legislation. = 1. . & o L.

-~~~ 1/ . No private property of iIranian nationals was blocked although
- ¥he International Economic Powers Act is broad enough to permit - -
this. It would be necessary for the President to issue an addi-
tional order to accomplish blocking of private property since the
November 14 order only permits the Secretary of the Treasury to
‘block Iranian government property. Presumably, such action would
: be necessary pending vesting legislation; otherwise, the property _
_uwmev could-be withdrawn in thevinterim.:-The vesting of private assets .-
presents issues different from those concerning vesting of gov-
ernment assets, as we discuss below. ‘ , :




I _ Prop osed Légi'S'l"at; fon’

‘the- Administration seeks legislation permitting vest- -
ing of ‘Iranian assets a number of policy and legal questions .
would have to be faced. ' These include whethexr to provide in'.
. the legislation for :disposition of(thgfassets-pnce'vested and

wyatfphat*qagpcsition.should.be.

:do. think that:any domestic constitutional:issue . :
arises in_the ‘taking of Iranian government property. The Fifth-
Amendment ‘by.its terms applies only to the -taking of ' {
property" without just compensation.:Thus, -on its face the:.
Just:COmpensatidﬁ;Clauseﬁdoes‘not.apply;ﬁgThe{role_of the. Con--
_stitﬁtionﬁingddmesticﬂlaw;ﬁas.well*asgthegtext;7suppo:ts this -.
conclusion: Aonstituticnalﬂprotections}limit“theapowen,of the
United States to' act upon persons who are subject to its power .
gyrvir;ue‘ofjtheir'presencefin this country or their activities
ere

<. The United States asserts its power with respect to .-
foreign'nations-because'as;a»sove:eign;among equals it enjoys .
powers.and privileges under international law and not because

....... " Curtiss- .

of its’ domestic authority. ™2/ ' <Cf. United States v..
Wright Export Co.,- 299 U.S"304,f§15-L8”(1936); S

: The precedents for this type of legislation have focused
on providing for settlement of private claims against a foreign
~government, while government-to-government claims have been -
settled directly. See the International Claims Settlement Act . . -
.. of 1949, as amended, 22 U.S.C. § 1621, et seq. “There is no . =~ . .-
reason, however, why the legislation has to be so limited. As .
- ‘discussed below, vesting for the benefit of either private .
- claimants or the United States Government would be consistent . .
- with international law. '~ IR L PP .

nternational Law - -

i ;fTherﬁiﬁédTStateé h;§ éiéimed that'iraﬁ:ﬁaé f1agréﬁtiy'
.- violated its-treaty obligations to the United States including-
f'thosg.pnde:_gheVVienna Cpgvgn;ipns_onQpiplomatic and Consular.

2/ Vesting property of private Iranian citizens presents consti-
" Ttutional issues which should be examined in detail if there is . .-
any intent to act regarding private property. “Russian Volunteer
Fleet v. United States, 282 U.S. 481 (1931). But see Sardino v.
'Federal Reserve Bank 361 F.2d 106 (2d Cir. 1966), cert. denied,

385 U.S. 898 (1966). ' B ) S .
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A .23 UST 3227 and 21 UST 77. Breach of an inter- -
- 'national: agreement involves an obligation to make reparation
.. in an adequate ‘form, even. when..the treaty.does not specify

- damages. asa remedy. ° E;g., Caorfu Channel Case, [1949}

..1 C.J. Reports ,pp. 23-24 e

'emethoé of - securlng payment for damages. The unquestloned i
‘rlght of: a: state to protect 1ts natlonals in thelr persons a

of: securlng compensatlon 'should fall. E.q., Sardino v. Fed--
“eral ReserVe Bank of‘New Ybrk, 361 F.24 106 (24 Cir. 1966),.

Sal

The United: States:is now proceeding against Iran’ in th
Internatlonal Court of: Justzce.. The Court. ruled as a: pre11m1~f
nary matter:on“ ecembexr 157" 1979, ‘that Iran has- violated pexrti--
ies"" It 'has not: yet- ruled on the gquestion of damages.
In. January'the Unlted States-submitted a Memorial (brlef) to -
the Court seeking a. judgment that .the United States is . en—f:‘
titled to:the payment.to it, in its own rlght and in the ex~
ercise of its’ right of dlplomatlc protectlon of its nationals .
held.hostage, ‘of reparation . .. in a sum to be determined by
the Court at .a- subsequent stage of the proceedings.” It 1s‘;;~
llkely that the ‘issue -of 11ab111ty will be argued to the Court -
.in the near future and there is every reason to anticipate a .
- favorable judgment on the guestion. Such a judgment would, of
‘course, lend support to any self-help remedies the United States
. may seek .to apply. If in a subsequent hearing the Court were
- to find damages in an amount less than that seized by thé United
~.States, we might face the 1ssue of whether part of the assets L
should be returned. .. R s

,mApart from the issue of damages,. vesting may be v1ewed_
as a reprisal for: the continuing violations of international.
-law.by Iran and thus. as an .element of our diplomatic efforts to
“end. those violations. ' A.:David, The Strategy of Termination:
" Lawful Breaches and Retallatlons 234 (Yale Univ. Press, 1975).
- Non-forcible reprisals may be used in the case of breach of .

- treaty obligations. - Commentary on Vienna Convention on Law of
. Treaties, [1966] 2 Y.B. Int'l L. Comm'n 253-54. Since other
. means of settllng the dispute have failed, and since we .can
‘argue that seizure is reasonably proportional to the injury .
suffered, this action can be Justlfled as meeting the standards
' of customary international law. " E.g., 12 M. Whlteman, Dlgest
of Int'l Law 321-28. We take no position on whether vestlng 4
w1ll be an effectlve method of resolving the dlplomatlc 1mpasse.
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Effect of Vesting on Pending Litigati

PDomestic ‘Titigation

Wha }éffEthwbuld'a’veétiﬁgibf‘Iféniah'Govérnmehflowned :
assets.have-on domestic suits =--"and especially on. pre-judgment
attachments which havevbeenTat;empted by American creditors, -:

primarily*by”Americanjbank .who have in their custody Iranian
“Government-deposits? . % ‘ :

Rt e T

2 n’he;Fore.Eﬁfgovere;gnaImmﬁgltles.Khﬁﬂéf31976,‘28IU.S:C
'§ 1602-pdeals#COmpréhensiVely“with[the»suability of foreign

statesﬂandf;heirfagencies%and~instrumentalities,sand.défines
=thefcircum3ténCesﬂunder#Whichfproperty'ofvsudhfentities can
hbe_attadhed,p;iorﬁto,judgment“andslgvied.upon in satisfaction .
of;judgments.;;Whether;h-suitiis prOperly‘brought.and whether
anfattachment&is:valid:is;wthérefore,~a question of Federal --

'aw;:stateqlaw;isvrelevantEOnly'ingthose»instances,whereww»r

I

1pénding"p:e4judgment,attachments.

- ment only where federal or state law grants a right to a
“ereditor to attach his debtor's property;

'fattachmgntfiS?authorizedPunder.the,Immunities_Adt;}aStape law

defines the:ri hts: obtained by an attachment creditor.

jan Government-owned assets would have . ..

—Yesting of Iranian ,
“1ittle effect on pending suits. it would be for the courts to

- determine on a case-by-case Basis whether the Immunities Act

- Vesting, however, would impact upon the =~

 f;A ma56££tfﬁ6fi£ﬁétéﬁtaéﬁﬁenfé which have been ébught:75Q” n

are in all likelihood invalid because they either seek to readhijﬁi

f the Iranian Government not used for a "commercial .

" or because-the property sought ‘to be reached belongs

anian'entity;which,is~distinbt,from.thé debtor entity.-

' 21ai t who attempted an unauthorized attachment..

would not be deprived of any cognizable property interests if.-
the asset is vested and title passes to the United States. -

S/ZbThé:Ifahién‘Asséts Control Reguiafiéﬁs expressly authorize

' pre-judgment attachments. 31 C.F.R. § 535.418 (as added on

December 19, 1979). ‘But the regulations authorize such attadhéjf

the regulations

" . themselves are not a source of substantive creditor's rights.




e In.instances where attachments are proper under the -
Immunities Act,” their legal effect would have to be deter-
mined. under:State “law.” A valid attachment would not be can-

celled o;@apnulledxnponfveSting,;even'if the property were
'frozen" atfthé5time¥théﬁattaéhment was obtained. - Zittman v. -/
McGrath, '341-U.S.. 446 :(1951) (holding that a "right, title -
and-interest!. . vesting leaves undisturbed any property in-.
ired by a.pre-vesting attachment creditor). -
pp:operty,:thglrederal,Government”merely steps
Vof;théfpreevestipg‘bwner,(here;{the‘Iranian'

This does:not mean that property in which an |
reditor -obt ined~an'interestfunderfStateflaw,is
0. 'vésting. % The Second Zittman case teaches - -
CGrath;¥34l&U;S;“47l)§thatcthenrederal
‘ ~a.transfer: of possession{of-thegfunds*?for
ﬁ?&dminiéttatibnl"“fDuringfsuchﬁadministration'—*i
ékin;to:ag;eceiVErshipJfﬁgthé preexistipg rights of
t 1t cre rs must be erx . State' law would de-
ermine whether an attachment creditor would be entitled to
=a“pre£erénceﬂif'theJassets)of the pre-vesting owner turn out
to-be:insufficient to satisfy the obligation owed to the -..°

-creditor

Effect on Foreign Litigation -

R ;Legislation~authorizipg the vesting of Iranian property
‘would, under principles of international law, not be enforce- . .
-able against property located abroad. 4/ ~“Iranian-dollar de~-
‘posits in U.S..Branch banks abroad could be reached only if
“the foreign courts were to hold that such dollar deposits in -
.U.S. Branch banks are in reality located at the home office -
‘of the banks in .the United States. Of course, that issue is
-presently being litigated in Fnglish and French courts with

respect to the Presidential freeze order. .

4/ See Ingenohl v. Olsen, 273 U.S. 541, 544 (1927): “If the
"Alien Property Custodian purported to convey rights in English -
. territory valid as against those whom English law protects he
. exceeded the powers that were ox could be given to him by the

. United States." Attempts by states to extend their seizure
powers extraterritorially have failed. - Gee, e.g., Republic of

a——o——

- Iraq v. First National City Bank, 353 F.2d 47 (2d Cix. 1965),
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R T A authorizing vesting of domestic assets, Congress |
d confirm the preexisting Presidential freezing oxder on
TIranian Government-owned assets in the custody of American
“nationals. abroad, .in which case the pending litigation in
England and France would continue.” Congress could, in the
alternative,” lift the freeze on Iranian assets held by
‘Americans abroad, .thus mooting the litigation (as far as the .
ial reach of the Presidential freezing order is -

&%
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sistént;Attbrney'Géhéraif
:Legal: Counsel .
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To prov1de some ‘advance- notice, tﬁéhbépértmenf of”Stafé,
will :be brleflng on_Afghanlstan along the lines of the

Christine. Dodson
;Staff‘Sgcretary_

'UNCLASSIFIED WITH
SECRET ATTACHMENT . -
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ELeMEnTs . @) :

: RS w;thdrawalOf all 80v1ct mxlltary Eorces fton
_TQ;Afghanxstan.zw'w P i ‘ ’

‘3. No interference 1in- the 1nternal affaxrs of R
A‘ghanlstan-by~its.nezghbors or. any othe: state._QQJf

i g Non-allgnment-ln,Afghanzstan 's. forelqn ool;cy

-and’ permanent*neutralxty for: Afghanxstan, including e

ithe ‘obligatiol .to-refrain from ‘entering into any mili- "

ary ‘alliance nd“‘to refrain from allawxng any . state-fgﬁ{

o have: mxlxtary forces or facilities in its. terrxto:y L
‘ nt"'f the guarantors.n.~~ . v o

.}Guarantees'by Afghanzstan s nexghbors and other =
nterested states . of permanent neutrality for Afghanlstan ‘
nd of non-1i nterference 1n xts 1nternal affaxrs. SR '

SN R}L 6. Agreement,by;the Afghan government and al' P
v @W-r*gparantoramon theAdeflnxtlon of A‘ghanlstan s borders.

Arrangements'torapoly\only/to\_,ghanlstan and .
ffectuthe soverelgn rlghts ob othcr count;&es\v _—

bt AR

ad dblichd.
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¢ ESSENTIAL éL..:ru'r's' OF "NEUTRALITY AND \xov-ALIGw:'rr"
' . . EOR ;u"szxm,.sm .

'"*f—— Fornatzon of a government acceptable both to the Afgha1

people and to the USSR Wlll be dlfflcult.

-No Interference 1nlInterna1 Affalrs.

“ﬂ:—-'Thls elenent lS one of several desxgned to exclude future

Sovxet 1ntcrvent10n and to reassurc the Soviets abont any Western’
‘intervention. )

== It presunes parallel oblxgatlo 1s by Afghanlstan s other

nelghbors andé oeher countrxes- it is consistent with the UN C&arte:

nongaligned p:lncxples; and it is intrinsic to preservation of

independence
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‘r‘-- Neutrallty and non- llgnnnnt ar corplzcatcd Lssues but -

L (N ‘ . ) s . o ‘-‘;":..'_.‘ o
P l' ', ' L
: ‘ g w—— Theae provxde 1qternatlonal welqht beh¢nd non-xnterferencc

fii'and neutralzty elements and may be’ ncccsua*j for grcatcst credx— Afi
'n;ibllzty and subquUent deter'nt gﬁfect on 90vxets. fi

- A-'For sane reason3ﬂwe may want to Ixnk arrangements' td'Uﬁfyfj
M .: . . ‘

B |

flexlblllty'for other conce;vable arranqoments as well.

-4WQ rccoqnlze there are other aﬂﬁroachcs whlch aauld be..
‘used whxch are morc equxvocal and 1mply lﬂss obllqatxon to act
é -45 1n the event of v1olat1ons, e. g., we could express respoct for o

these clemcnts :athnr than quarantee Lhen. In-either case, we

will need to look at How apparent v1olat1ons would be decalt. szh.A

o
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.4..agnmst 1ntcr'..cr(‘ncc. by bc.me.., th('y mv llkt'ly to uan» ,h‘,,

from othor ‘as woll., Thexr ins tencc on guaran;ees tepresen

_‘:-- To‘,assure that the'

1vfnot to 1ts ne;ghbors or to
-

) Sov1cts to barqaxn agalnst

g s # e ¢ 40y o

dr01t de regard over other
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